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[1] The arbitration hearing in this matter was conducted on 8 April 2009, 28 May 2009 

and 30 July 2009. Applicant was represented by a practising attorney, Mr. L 

Golding. First respondent was represented by an employee Mr. Hendricks, 

whereas second respondent was represented by Mr. Carelse from NAPTOSA.  

 

[2]  At the commencement of the hearing on 30 July 2009 the parties advised me that 

they are desirous of concluding as settlement agreement but that they were unable 

to reach agreement about certain aspects. At the request of all parties I interrupted 

the arbitration proceedings and reverted back to conciliation. After conciliation  the 

parties settled the dispute and then entered into a written settlement agreement, 

annexed hereto as “A”, which was signed before me by all parties, with the specific 

request that the agreement should be made an arbitration award in terms of 

section 142A of the LRA. The statutory provisions in terms of which written 

settlement agreements can be made arbitration awards by employment tribunals 

are found in section 142A and 51(8) of the LRA, which reads as follows: 

 

   142A Making settlement agreement arbitration award 
(1) The Commission may, by agreement between the parties or on application by 
a party, make any settlement agreement in respect of any dispute that has been 
referred to the Commission, an arbitration award. 
(2) For the purposes of subsection (1), a settlement agreement is a written 
agreement in settlement of a dispute that a party has the right to refer to 
arbitration or to the Labour Court, excluding a dispute that a party is entitled to 
refer to arbitration in terms of either section 74 (4) or 75 (7). 

 

51 Dispute resolution functions of council1 
51(8) Unless otherwise agreed to in a collective agreement, sections 142A and 
143 to 146 apply to any arbitration conducted under the auspices of a bargaining 
council. 

 

                                                           
1 Referring to Bargaining Councils 
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[3] The ELRC Constitution confirms that ELRC arbitrators have jurisdiction to make 

settlement agreements arbitration awards under the same circumstances as set 

out in section 142A by providing as follows: 

 

67 Making a Settlement Agreement an Arbitration Award2 

67.1 The Council may, by agreement between the parties or on application by a 
party, make any settlement agreement in respect of any dispute that has been 
referred to the Council, an arbitration award. 

67.2 For the purposes of clause 67.1, a settlement agreement signed by both 
parties is a written agreement in settlement of a dispute that a party has the right 
to refer to arbitration or to the Labour Court, excluding a dispute that a party is 
entitled to refer to arbitration in terms of either section 74(4) or 75(7). 

 

ORDER 

 

In the premises I made the following order: 
 
 
 
1. By agreement between the parties and at the request of the parties, the settlement 

agreement entered into between the parties on 30 July 2009, annexed hereto 

marked “A” is hereby made an arbitration award in terms of section 142A of the 

LRA read together with section 51(8) of the LRA and clause 67 of Annexure B of 

the ELRC Constitution and the terms of the settlement agreement are incorporated 

herein as an order.  

 

 

                                                                                                           
______________________________ 

 adv D P Van Tonder   
Arbitrator/Panellist: ELRC 
Chambers 
Cape Town 

 

                                                           
2 clause 67 of Annexure B of the ELRC Constitution 
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